since the early 1990s, the Court regularly refers to the provisions of the ECHR and the case law of the European Court of Human Rights (ECtHR) to decisively guide its interpretation of EU law whenever it has to adjudicate on fundamental rights issues. However, in the absence of formal EU accession to the ECHR and strictly speaking, the ECJ has still no jurisdiction to apply the ECHR when reviewing EU law because the ECHR is not itself part of EU law. Influential political actors have always believed that EU accession to the ECHR would fill significant gaps in the EU's system for protection of human rights by providing a minimum standard and an external check. Since the first proposals for accession of the EEC to the ECHR appeared in the late 1970s the European Commission has repeatedly sought to be allowed by the Council to negotiate an accession agreement with the Council of Europe. [3] Asked by the Council to deliver its opinion on the question of whether the EU had the competence to seek accession on the basis of the EU Treaties as they stood at the time, the ECJ held in 1996 that EU accession to the ECHR would result in a substantial change to its system for protection of human rights, which meant that the EU lacked the power to become a party to the ECHR. [4] In other words, the ECJ told the EU Member States that they needed to amend the EU Treaties before seeking accession. The Court's opinion obliged European to the ECHR "should not be regarded as alternatives, but rather as complementary steps" [6] because the Charter and the ECHR had different purposes. In other words, while the EU Charter is primarily aimed at the EU institutions, it does not preclude accession to the ECHR as in its absence, EU actions, including the rulings of the ECJ, cannot be subject to the additional, external and specialised monitoring of the Strasbourg system and in particular the control of the ECtHR. EU accession has been therefore defended on the main legal ground that it would finally afford natural and legal persons protection against EU acts similar to that which they already enjoy against national measures.
The EU would then be in a situation analogous to that of any of the EU Member States, the ECJ in a situation analogous to that of any national courts of last resort, and the Charter itself would then be in a position similar to the one occupied by any national bill of rights.
Additional legal and political arguments in favour of EU accession -the force of which may however be variable -have been made but space constraints preclude any exhaustive overview. Suffice it to say that beyond the need to establish and guarantee a more coherent and harmonious system for protection of human rights in Europe, EU actors have always been particularly keen to secure EU accession to the ECHR for political and symbolic reasons. In other words, EU accession has been repeatedly presented as an essential step that would solemnly confirm the EU's commitment to the protection of fundamental rights both internally and externally. Because these arguments were prevalent before the drafting of the "EU Constitution" and continued to be seen as valid by the most influential EU players, the EU Member States agreed that the Lisbon Treaty should reproduce the relevant provision previously to be found in the EU Constitution, according to which the EU shall become a party to the ECHR.
Thanks to the necessary Treaty amendments envisaged by Opinion 2/94 having been finally undertaken and the Council of Europe's own revision of the ECHR, [7] joint talks between the European Commission and the This Paper will first recall the most contentious points debated before and during the drafting of the draft accession agreement before offering a critical review of how these points were addressed by the Commission and Council of Europe's experts. It will conclude with a brief overview of the expected timetable for the ratification of the agreement and the procedural requirements governing such a process.
OVERVIEW OF THE MOST CONTENTIOUS

ISSUES
Whilst Article 6(2) TEU provides that the EU must accede to the ECHR, some EU Member States thought it necessary to include a caveat whereby such accession shall not affect the Union's competences as defined in the EU Treaties. This concern also explains why a legally binding protocol setting out further constraints or safeguards -depending on one's point of view - ficantly constrain the drafters of the accession agreement. Indeed, it not only implicitly demands that the autonomy of the EU legal order be preserved but also includes institutional elements such as the obligation to preserve "the specific arrangements for the Union's possible participation in the control bodies of the European Convention" and procedural elements by providing that any agreement ought to offer "mechanisms necessary to ensure that proceedings by non-Member States and individual applications are correctly addressed to Member States and/or the Union as appropriate." These institutional, substantive and procedural issues, and the different options debated before and during the drafting of the draft accession agreement will now be considered.
Institutional Issues
Two institutional issues proved particularly divisive: the one judge per high contracting party rule and the possibility of EU participation in the Council of Europe's Committee of Ministers. In both instances, the question was essentially whether the EU should accede to the ECHR on an equal footing with the other high contracting parties.
The one judge per party rule
From an institutional point of view, a recurrent argument has been that Protocol no. 8 requires first and foremost the appointment of an EU judge to ensure both adequate representation of the EU within the Strasbourg Court and specialised expertise on the "specific characteristics" of EU law. Any agreement of the question of whether the EU should be entitled to have a judge sit in the Strasbourg Court like any other contracting party does not exhaust the discussion. Indeed, several positions have been defended with respect to the extent of the EU judge's mandate.
Broadly speaking, two options were available: the EU judge's mandate could either be similar to the other judges' terms of office -in the Strasbourg system each contracting party is represented by one judge -or the EU judge's role could be more limited, which could mean, for instance, that the EU judge would only sit on EU law-related cases and have a mere consultative function in non-EU related cases. This latter option however was subject to criticism on several grounds: it would breach the principle of judicial independence, be impracticable as one would have to decide whether each particular application raises points of EU law, and go against the idea of having the EU acceding to the ECHR on an equal footing with the other contracting parties.
The selection process has also been particularly debated. The drafters of the accession agreement were once again presented with two main options: either rely on the traditional procedure of the Convention system to appoint the new EU judge -whereby judges are elected by the Parliamentary Assembly of the Council of Europe (PACE) from a list of three candidates submitted by the contracting party -or let the EU decide on how the EU judge should be selected and appointed and only allow the PACE to take note of the EU's nominee. The European Parliament strongly favoured this first option. It further made clear its wish to be associated to the short listing process to be conducted by the European Commission and/or the Council of the EU -a problem for the sole EU to solve -and to appoint a certain number of representatives to the PACE in order to participate in the election of judges to the ECtHR. Indeed, and this constituted an additional problem to address: since the EU is not supposed to become a party to the Council of Europe, it would not normally be represented in the PACE.
EU representative on the Council of Europe's Committee of Ministers
The possibility of an EU permanent representative being part of the Committee of Ministers of the Council of Europe has also proved particularly contentious. In a few words, the Committee of Ministers of the Council of Europe is empowered to perform various tasks. Perhaps most significantly, it monitors respect of commitments by the contracting parties and supervises the execution of the ECtHR's judgments. The European Commission naturally argued in favour of having a representative sitting on the Committee of Ministers but non-EU countries were concerned that the EU and its Member States may seek to coordinate their votes and hence control -and block -the proceedings within the Committee of Ministers were they to adopt a common position regarding, for instance, the fulfilment of obligations either by the EU or one of its Member States.
Several proposals were therefore made to limit the EU representative's right to vote in the Committee of Ministers to issues or cases involving EU law only.
Substantive Issues
Potential review of EU primary law by the ECtHR
Natural and legal persons in the EU cannot currently lodge a complaint before the ECtHR when they consider that their human rights have been violated by acts EU Accession to the European Convention on Human Rights: a Legal Assessment of the Draft Accession Agreement of 14th October 2011 adopted by EU institutions (so-called EU secondary legislation). The ECJ, however, clarified early on that respect for human rights is a condition of the lawfulness of EU acts.
[13] By contrast, the ECJ lacks the power to examine the compatibility of EU primary law -to put it simply, the provisions contained in the EU Treaties -with human rights standards. EU accession to the ECHR would however enable the Strasbourg Court to review the compatibility of any provision of the EU Treaties with the rights set out in the ECHR. Indeed, the ECtHR has not refrained from reviewing the compatibility of domestic constitutional law with the ECHR. Because these legal documents setting out additional rights are directly linked to the ECHR, it would seem sensible to ratify them as an ensemble or at the very least, sign up to all the protocols that concern rights contained in the EU Charter. However, the EU Member States, anxious not to allow for any undue extension of the EU's competences, forcefully argued for the EU to only immediately accede to the ECHR Protocols that have already been ratified by all of its Member States (such as Protocols nos.1 and 6). To guarantee some degree of flexibility post accession, it was also suggested that the EU should be allowed to take separate 14. See recently Sejdic and Finci v. Bosnia, nos. 27996/06 and 34836/06, 22 Dec. 2009. 15. Matthews v. UK, no. 24833/94, 18 Feb. 1999. 16. See in particular Bosphorus Airways v. Ireland, no. 45036/98, In other words, the ECtHR, unlike the ECJ, was never going to gain the power to annul an EU act. It may merely be able to state the incompatibility of the act with the ECHR in a declaration, leaving it to the EU to draw the consequences. It is for the EU to assess the consequences of the Strasbourg Court's judgment, which thus allows the EU to retain full control of its law, provided that it complies with the Convention. The application of the traditional principles above mentioned should therefore preclude any major problem as regards the interpretative autonomy of the ECJ. will be examined below.
Procedural Issues
Exhaustion of domestic remedies and the need for a mechanism allowing the Luxembourg
Court to deliver a ruling prior to the Strasbourg Court
In a highly unusual and therefore significant move, the ECJ published a "discussion document" on 5th May 2010 in which it clearly indicated that it would be un- In other words, and to oversimplify, anyone alleging a violation of one or several of the rights set out in the ECHR must obtain a decision from the relevant national court of last resort before lodging an application.
This requirement reflects the idea that it is first and foremost the responsibility of the individual states to ensure that human rights are effectively protected. Before doing so, one last highly contentious issue, which is directly linked to the question of prior involvement of the ECJ, needs to be explicated. As EU law is applied in most cases to natural and legal persons via national measures, it has always been clear that a new mechanism allowing the Union and each Member State to appear jointly as "co-respondents" or "co-defendants" before the Strasbourg Court would need to be worked out.
[23] The main objective was to ensure that the appropriate parties would be held accountable for any potential violations declared by the Strasbourg Court by enabling the EU to intervene as co-respondent in any case brought against a Member State before the ECtHR provided, of course, that the case raises an issue concerning EU law. By the same token, Member States had to be allowed to intervene as co-respondent in a case brought against the EU subject to the same conditions. Multiple alternatives and perhaps overly sophisticated mechanisms have been suggested over the past few years. A popular idea consisted in allowing the European Commission or any EU Member State to ask for a reference from the ECJ in order to delineate the competences of the Union and its Member State and thus to determine who would be the appropriate respondent in any particular case. One of the obvious problems with this solution was that it would prolong an already lengthy process. More prosaically, some national governments such as Germany argued that it might be best to merely rely on a slightly revised third-party intervention mechanism already set out in Article 36 of the ECHR. This provision in particular enables any country to submit written comments and to take part in hearings in all cases before the Strasbourg Court whenever one of its nationals is an applicant, and also allows its President to invite any country to submit written comments or take part in hearings. During the drafting of the accession agreement, most stakeholders however pushed for the introduction of a completely new mechanism even though one should note that numerous NGOs have warned against any excessively complex mechanism and urged to limit as far as possible the use of any co-respondent mechanism. [24] There was furthermore ample debate on highly technical issues such as who should have the power to decide when a co-respondent be designated to proceedings and whether the applicant's consent must be sought before a co-respondent is joined to the proceedings. In fact, it was suggested that the Union should be obliged to join a case involving Union law as a co-respondent alongside the EU Member State but this proposal seemed to prejudge the liability of the Union. Another proposal was to allow the Union to seek leave to join as a co-respondent.
Conversely, it may be contended that a co-respondent should only be joined to the proceedings at the request of the original respondent since it falls on him to assess the situation but this would give considerable power to the respondent and mean that the Strasbourg Court would not be in a position to object to any abusive use of this power. Generally speaking, however, most relevant stakeholders appeared to favour the introduction of a co-respondent mechanism in one form or another.
According to the dominant view, such a mechanism would benefit applicants and help ensure the execution of the Strasbourg Court's judgments with the additional and important advantage of not compelling it to interfere in the division of competences between the EU and the Member States. We shall now review how the drafters have addressed the main points of contention highlighted above and in particular, whether they have been successful in devising a co-respondent mechanism that does not resemble a labyrinthine system. 
Participation of the EU in the Committee of
Ministers of the Council of Europe
Concerns had been expressed with respect to the fact that the EU may lack any representation in the Council of Europe's Committee of Ministers, which is inter alia in charge of supervising the execution of judgments and friendly settlements, on the ground that the EU shall not become a party to the Council. However, the draft agreement offers a compromise solution whereby the EU is entitled to participate in the Committee of Ministers, with a right to vote, whenever the Committee takes decisions concerning the ECHR. The drafters were nevertheless fully aware that after accession, the EU and its Member States would command twenty-eight out of forty-eight votes in such matters, allowing them to block every decision if they so wished.
The problem is exacerbated by the fact that under some circumstances the EU and its Member States are obliged to vote in concert due to the duty of loyalty contained in the EU Treaties (notably where the EU is either the main respondent or co-respondent). Since it is unlikely that the EU (and its Member States) would agree that it has failed to abide by a judgment, the su- 
EU Participation in the expenditure related to the ECHR
Whilst this issue never proved controversial and as such, was not previously discussed, it is nonetheless worth noting that the EU agreed to contribute to the expenditure relating to the entire Convention system and that its contribution is fixed at 34% of the highest contri- 
Substantive Issues
Review of EU Primary Law
Contrary to the wishes of some EU Member States, the draft agreement does not exclude the review of EU primary law. To the contrary, the co-respondent mechanism (discussed below) presupposes such a review.
Indeed, the EU Member States may only become corespondents in situations where an application before the ECtHR calls into question the compatibility with the ECHR of a provision of the EU Treaties, i.e. EU primary law.
Future of the "Bosphorus Test"
The draft agreement is silent on the future of the Bosphorus test. This means that it has neither explicitly confirmed nor overruled the equivalent protection test, or clarified whether it should in fact be extended to all EU-related cases. It will therefore be for the Strasbourg Court to ultimately decide whether it should continue to apply a low standard of judicial review in situations where Member States adopt measures that merely implement legal obligations flowing from EU membership. As long as the EU offers a system of equivalent protection to that of the ECHR, the Strasbourg Court's default position is that the EU Member States have not departed from the requirements of the ECHR when they do no more than implement or apply EU law. The Court, however, will have also to decide whether the EU should benefit from a similar presumption of compatibility with respect to the measures it adopts. Considering that Bosphorus privileges the EU legal order by subjecting it to a lower level of scrutiny than the legal orders of its Member States, one may hope that the Strasbourg Court will do away with the Bosphorus approach as it cannot be reconciled with the overall and advertised aim of the draft agreement to treat the EU like any other party to the ECHR.
[26] Indeed, we do not believe that a low standard of review is required to preserve "the specific legal order of the Union" (draft agreement's Preamble).
Accession to ECHR Protocols
The draft accession agreement provides that the EU accedes to the ECHR and Protocols No.1 and 6. In other words, the "minimalist" approach favoured by some EU national governments, whereby the EU should initially only be able to accede to protocols that were ratified by all its Member States, has prevailed. Regarding the remaining Protocols, the EU will have a chance to sign up to them at a later stage. For this purpose the EU would have to comply with the procedure envisaged by these Protocols and with the EU Treaties. The latter do not foresee a specific procedure for the ratification of Protocols to the ECHR.
Interpretative autonomy and exclusive jurisdiction of the ECJ [27]
Finally, we should briefly comment on whether the draft accession agreement affects the interpretative auto- 
Procedural Issues
The most intricate questions dealt with by the draft accession agreement are of a procedural nature. Two issues in particular proved contentious and technically challenging: the co-respondent mechanism and the procedure for a prior involvement of the ECJ. The ensuing analysis should help decide whether the House of Lords EU Select Committee was correct when they opined that while EU accession to the ECHR is likely to be politically and legally complex, "we do not doubt that, given the political will, the legal and other skills can be found to overcome the difficulties." [28] 
Co-respondent mechanism
The co-respondent (or co-defendant) mechanism has been promoted to avoid an uneasy determination of the division of competences between the EU and its Member States when it comes to the implementation of EU law. It thus aims to comply with the EU Protocol no.
8, which requires that the accession agreement must include the necessary mechanisms to ensure that "proceedings by non-Member States and individual applications are correctly addressed to Member States and/ or the Union as appropriate." Unsurprisingly, therefore, the application of the co-respondent mechanism described in the draft accession agreement is limited to situations involving the EU and its Member States, which means that the other parties to the Convention cannot avail of it. The draft distinguishes two situations in which the mechanism applies: the EU is co-respondent and one or more EU Member States are (main) respondents and one or more EU Member States are co-respondents and the EU is the (main) respondent.
Before going into the details of the co-respondent mechanism, it may be useful to distinguish it from two other traditional forms of involving more than one High Contracting Party in proceedings before the Strasbourg Court. As previously mentioned, third parties can get involved by way of a third party intervention which is laid down in Article 36 ECHR. As the name suggests, the involvement of the third party is triggered by its own application to the Court, but in contrast to a corespondent, the intervener does not become a party to the proceedings and is thus not bound by the Court's decision. Another procedural difference lies in the fact that the ECtHR is obliged to make a party co-respondent where the conditions are fulfilled whereas the admission of an intervening party is in some circumstances within its discretion. Notwithstanding these differences, it is important to note that the draft accession agreement does not preclude the EU from participating in proceedings before the Strasbourg Court as a third party intervener where the conditions for becoming a co-respondent are not met.
The second way of involving more than one party is where the applicant nominates more than one respondent/State from the outset. Where this happens, both respondents must answer the case. However, this de- Furthermore, a party can only become co-respondent at its own request and, unlike any "ordinary" respondent, is not obliged to answer the case. This means that it cannot be forced into that role. We will return to the issue of the voluntary nature of the mechanism once we have explained its mechanics.
(i) The EU as co-respondent
Where one of the EU Member States is the respon- either the underlying provision of EU law was faulty, which automatically renders its implementation incompatible with the ECHR, or the legislation was compliant but was implemented in a way which was not in accordance with the ECHR.
Chart 1 : The co-respondent mechanism in all its simplicity
If ECJ involved during proceedings : Prior involvement depends on whether ECJ already assessed compatibility with ECHR rights at issue
If ECJ not yet involved :
Prior involvement required (on basis of a procedure to be defined)
Where EU is co-respondent : Applicant must only prove exhaustion of all national remedies (but preliminary reference not considered as legal remedy that applicant must exhaust before making application ti ECtHR) EU Accession to the European Convention on Human Rights: a Legal Assessment of the Draft Accession Agreement of 14th October 2011
The Member States are presently fully responsible for any violation of the ECHR in either case.
[29]
EU accession will not alter this situation but the co-respondent mechanism will finally enable the EU to join proceedings where it appears that its own law is not in compliance with the rights and guarantees set out in the ECHR. Where the EU decides to join proceedings in such a scenario, the advantage for the applicant is obvious: the judgment will bind both Member State and EU. This is most advantageous where EU legislation is at issue since the EU is the (only) entity capable of removing a violation by amending its own law.
Procedurally speaking, the decision of whether the EU may join proceedings as a co-respondent lies with the ECtHR, which, having heard the views of the parties must assess whether it is plausible that the conditions laid down in Article 3(2) of the draft agreement are met. At this stage of the procedure, the ECtHR is only expected to carry out a cursory examination of the EU's request.
Only abusive or frivolous requests submitted by the EU -an unlikely scenario -would be rejected. However, in the situation where an applicant argued in his submissions that an EU measure violated the ECHR, the EU has a valid interest in becoming a co-respondent and defends the litigious provisions of EU law. Thanks to the cursory review of a request by the Strasbourg Court, which should make decisions simple, there is no great danger that the ECHR system will be clogged up with requests by the EU to be joined as a co-respondent. Furthermore, a decision would only be made after the ECtHR has concluded that an application was admissible. Since the vast majority of cases before the Strasbourg Court are dismissed as inadmissible, it is expected that decisions to join the EU as co-respondent will have to be made only in very rare occasions.
Finally, one should refer to an additional avenue whereby the EU may become co-respondent. In the situation where the EU is nominated as ordinary respondent alongside the Member State, that is, when an application is directed against and notified to both the EU and one or more of its Member States, the EU may still ask to be designated co-respondent provided that it makes an application to that effect. There seems to be no obvious advantages for the EU to make such a request unless the EU is convinced that the Strasbourg Court will eventually find the application, as far as it is directed against it, inadmissible on procedural grounds. This may appear counterintuitive but the EU might wish to avoid a situation in which the Member State would be left alone in defending a provision of EU law.
(
ii) The Member States as co-respondents
The conditions under which Member States can become co-respondents in the situation where the EU is the main respondent are closely modelled on those described above. In other words, the Member States must request the Court to either designate them as co-respondents or to change their status from respondent to co-respondent.
Similarly to the EU, the Member States cannot be made co-respondents against their will.
Where the involvement of the Member States as co-respondents differs is as regards the subs- An additional advantage of the co-respondent mechanism is that it helps avoid a determination by the Strasbourg Court of who must be held responsible for a violation under the EU Treaties since both will be held responsible alongside one another in case of a conviction. However, we can identify one considerable weakness in the proposal, which is the decision to make it voluntary for the co-respondent to join proceedings. If a potential co-respondent decides not to join proceedings, the outcome of proceedings for a successful applicant are less satisfying as he cannot enforce the judgment against the potential co-respondent. It is clear that Member
States will remain responsible for national measures rooted in EU law which may violate the Convention, and that the EU will remain responsible for its primary law so that an applicant will be able to secure conviction. But one must recall that the initial rationale underpinning the co-respondent mechanism was to account for the peculiar constitutional setup of the EU by enabling the ECtHR to find a violation without having to determine who was responsible for it. Under the draft accession agreement, it is within the co-respondent's discretion whether they want to become party to the pro- 
Overall concluding assessment
In our opinion, the draft accession agreement manages to preserve the autonomy of EU law and it is obvious that its drafters took great pains to guarantee compliance with the requirements laid down in EU Protocol no. 8. Firstly, the accession agreement does not create new competences for the EU. Secondly, the co-respondent mechanism largely ensures that cases will be correctly directed either against the EU or its Member States. Finally, the autonomy of the EU's legal order and the ECJ's position as the ultimate guardian of EU law are preserved. However, the co-respondent mechanism is unnecessarily complex and one of its major shortcomings is that it is voluntary in nature. Furthermore, one may remain unconvinced with respect to the absolute need of providing for a prior involvement of the ECJ in situations where it had no opportunity to review the compatibility with the ECHR rights at issue of the provision of EU law. This leads to the ECJ being privileged in comparison with national constitutional courts of last resort, which do not always have the opportunity before applications are decided by the Strasbourg Court, to review the legal provision underlying the litigious action or omission complained of by the applicant. Furthermore, the prior involvement adds another layer of complexity to the already complicated co-respondent mechanism and may lead to considerable delays in proceedings before the ECtHR. Provided that the Committee of Ministers adopts the accession agreement, its entry into force must overcome a certain number of obstacles. Firstly, the 47 state parties to the ECHR and the EU will have to sign it. The EU will then have the option of making reservations to the ECHR to the extent that EU law as it stands on the day of the signing of the agreement is not in conformity with any particular provision of the ECHR. With respect to the ratification of the agreement, one must distinguish between national ratifications by the states parties to the ECHR and EU ratification. As regards the EU, Article 218 TFEU provides for a special ratification regime for a number of specific international agreements, including any agreement on EU accession to the ECHR. In other words, the Council of the EU will have 32. CDDH Report (2001) 009, 14th October 2011, para. 9 See all of our publications on our site:
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